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Analysis
Flurry of COVID-19 lawsuits may be
on the way as Arizona reopens
Could businesses be legally responsible if a customer or
employee contracts coronavirus?

Posted May 12, 2020, 3:00 pm
Marc Lamber
Specilo TucsonSentine.com
Now that commerceis resuming across AriZona, business
ovwmers are entering Into uncharted teritory taking 2 risk that
custommers and employees wil catch COVID-19 a the business
If that happens, who is responsible?
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“The ansiwer 1o this question is not so simple. 1t will depend on a number of factors,
which are discussed below.
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th claims, the customer would bear T proof. This means that the
customer would be responsible for presenting the evidence to prove his or her
case.

, negligence 15 toward another
that a reasonably prudent I swould exercise under similar circumstances, It
ving four eleme

. the xistence o 2 egal dury ed o th perscn

2 st of th oy

3. e person suffers an mury

4. the njury s caused by the breach

emises Liability, a separate legal theory generall based on principles of

negligence, relates to the duty owed by  landowner or business owner to a visitor
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“This analyss il be highly fact-spectfc, and may mvolve presenting evidence
regarding a retatlers fallure to implement, or follow CDC, OSHA and/or state
guidelines related to COVID-19 (e g, social distancing, masks, cleaning, etc)

Even f the customer can establish that the business breached the Tequisite
standard of care and)/or breached the duty (o IaINTaln the premises ina
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breach cause i or er (o contactthe coronavs.
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Ymptoms can ake sevetldays to manifest.thete may be many potental sources
for contractig the disease

Beyond liabilty, the customer will also need to prove that they suffered damages.

such as tempOrary or permanent mjury to their body, pain and suffering and. if

applicable, 0ss of therr abilty to work for  period of mme. With respect to claims
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that ratsed the bar even higher 10 prove liabilty. Called the "Good :

Order, a person whoalleges that a healthcare worker did not o awmpmxe
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In Arizona, an employee is 10 sue his or her empl
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carcumstance. Instead. the employee would bring a Workers' Compensation claim,
which 15 an exclusive remedy

For such a clam. the employee does not need 10 rove that the employer breached
dury (e.g, 10 Keep the premises safe). However, among other things, the employee
must prove legal causation, namely that he or she contracted the coronavirus while
on the job - thus entiting him or her t0 workers' compensation benefits

“The benefits can mclude coverage of medical bils and a percentage of lost
earnings, but they do not include pain and suffering, which s a damage available
under a negligence and premises liabilty claim.
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the virus on the job. Thus, the worker ﬂnes ot need to prove that he or she.

contracted the virus on the job and. mstead. the burden 1s on the employer ©

prove othervise.

At this time, Arizona has not adopted the Teburtable presumption standard |
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be a steep hurdle . the time
‘and expense for business owners and/or ther insurers to defend will be very real.
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